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WHICHEVER IS LONGER. FROM THE MAILING DATE OF THIS COMMUNICATION. 
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closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 
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Non Final Office Action 

Claims 9-15 are pending. No claim is allowed at present time. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 

USPQ459 (1966), that are applied for establishing a background for determining 

obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

This application currently names joint inventors. In considering patentability of 

the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the 

various claims was commonly owned at the time any inventions covered therein were 

made absent any evidence to the contrary. Applicant is advised of the obligation under 

37 CFR 1.56 to point out the inventor and invention dates of each claim that was not 

commonly owned at the time a later invention was made in order for the examiner to 

consider the applicabihty of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 

prior art under 35 U.S.C. 103(a). 
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Claims 9-15 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
ISENRDSfG et al. (United States Patent No. 6407,100), HEINEMANN et al. (US Patent 
6,103,717) and JAUTELAT et al. (US Patent 5,789,430). All these references teach the 
compounds as antimicrobial agents, which embraces Applicant's claimed invention. 

ISENRING teaches trifloxystrobin as fungicide. See the entire document 
especially lines 10-20 in column 1, lines 34-67 in column 6, abstract, and examples. 

HEINEMANN teaches fuoxastrobin as antimicrobial agent. See the entire 
document especially examples 1-3 in colimm 15 and 16. These compounds have 
powerful microbial activity and are useful for controlling undesired microorganism. See 
lines 39-67 in column 10, lines 1-60 in column 11. 

JAUTELAT teaches prothioconazole as microbicides. See the entire document 
especially example 1 in column 35, lines 27-64 in column 29, lines 1-55 in column 30. 

Instant claims differ from the reference in claiming the combination of all three 
known compounds useful as antimicrobial and antifungal agents. 

It would have been obvious to combine known compounds for the same purpose 
in expectation to get a better activity. It is prima facie obvious to combine two or more 
compositions each of which is taught by the prior art to be useful for the same purpose in 
order to form a new composition that is to be used for the very same purpose; the idea of 
combining them flows logically from their having been individually taught in the prior 
art. In re Kerkhoven, 205 USPQ 1069. 
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In the light of the forgoing discussion, the Examiner's ultimate legal conclusion is 
that the subject matter defined by the instant claims would have been obvious within the 
meaning of 35 U.S.C. 103(a). 

Data in Specification 

The Examiner has considered data presented in specification on page 1 1 .The 
application of the compounds (I), (II) and (III) are 100 g/ha and efficacy is 56, 56 and 67 
percent respectively. It is unclear how this data relates to Mixture where 25, 50 and 25 
are g/ha and 78 percent is efficacy. Applicant is requested to explain how this data 
represents a synergism and not the additive effect. 

Contact Information 

Any inquiry conceming this communication or earlier communications firom the 
examiner should be directed to Sabiha Qazi whose telephone number is (571) 272-0622. 
The examiner can normally be reached on any business day. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Padmanabhan, Sreeni (acting) can be reached on 571-272-0629. The fax 
phone number for the organization where this application or proceeding is assigned is 
571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). 
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PRIMARY EXAMINER 



